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PER CURIAM.

Pantiff appeds by right the trid court’s grant of summary dispogtion in favor of defendant
Donndly. We &firm.

Raintiff was vigting a dorm room on the campus of Western Michigan Universty (“WMU”)
when defendant Spuhler attacked him without provocation. Defendant Spuhler attended WMU on a
football scholarship and had previoudy assaulted two other people on campus. Defendant Donndlly
served as the associate dean of judicid affars aa WMU. Plaintiff, who was not a sudent at WMU,
essentidly argues that Donnelly could have prevented this attack by properly disciplining Spuhler after
the first two assaults.

The trid court granted defendant Donndly’s motion for summary disposition under MCR
2.116(C)(7) and (8). We review atrid court's grant of summary disposition de novo, Spiek v Dep't of
Transportation, 456 Mich 331, 337; 572 NW2d 201 (1998).

* Former Court of Appedls judge, sitting on the Court of Appeals by assgnment.
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Raintiff first argues that Donndly had a duty to protect him because Donnelly had a specid
relaionship with defendant Spuhler. We disagree.  Absent a specid relaionship or set of
circumstances, a person has no duty to aid or protect someone else from a third person’s conduct.
Murdock v Higgins, 454 Mich 46, 54; 559 NW2d 639 (1997). See also Hakari v Ski Brule, Inc,
230 Mich App 352, 360-361; 584 NW2d 345 (1998). Paintiff argues that Donnelly, as dean of
judicid affairs, knew or should have known that Spuhler’s violent tendencies posed a risk to non
dudent vidtors aa WMU. According to plaintiff, this knowledge, coupled with Donnélly’s disciplinary
authority, formed the basis for a specid reationship between Donndly and Spuhler, which gave rise to
Donnelly’s duty to protect plantiff by suspending or expeling Spuhler. We find plaintiff’s argument
disngenuous. Michigan courts have not recognized a specid relaionship between a sudent on an
ahletic scholarship and an associate dean of student judicid affars, and the case law on specid
rel ationships makes clear one does not exist here.

Paintiff cites severd cases to support his argument that Donndlly had a specid relationship with
Spuhler. For example, he cites Marcelletti v Bathani, 198 Mich App 655, 664; 500 NW2d 124
(1993), for the propostion one might have a duty to protect someone who is endangered by a third-
party’s conduct if one has a specid rdlaionship with that third-party.! Although Marcelletti certainly
gands for this principle, it dso stands for the principle that “the Court will impose a specid relationship
only where a person’s actions directly influence another.” 1d. at 665. Furthermore, the basis for
imposing that duty is one's control over the third-party. Id. at 664. The Marcelletti pand listed the
following specid rdaionships that might generate such a duty: landlord-tenant, proprietor-patron,
employer-employee, resdentid invitor-invitee, psychiatrig-patient, doctor-patient, carrier-passenger,
and innkeeper-guest. |d. at 664. However, there was no serious alegation of control in this case, and
we do not find a dean’'s reationship to a scholarship ahlete a a university to be andogous to the
examplesliged in Marcelletti. Pantiff has cited Marcelletti and other cases that appear to support his
clam of a specid relationship; however, when the passages from each of the cases he citesare read in
context, it becomes clear that those cases actudly support defendant’s argument that Donnelly had no
specid relationship with Spuhler.?

Because plantiff faled to dlege facts sufficient to satify the specia-relationship exception, he
faled to establish that defendant had a duty to protect him. Consequently, plaintiff failed to Sate aclam
on which relief can be granted and summary dispostion pursuant to MCR 2.116(C)(8) was
appropriate. Gazette v City of Pontiac (On Remand), 221 Mich App 579, 584; 561 NwW2d 879
(1997).

Assuming arguendo that plaintiff could show that Donndly’s relationship with Spuhler gave rise
to some sort of duty, plaintiff's claim adso fals under Michigan's public-duty doctrine. The doctrine
provides:



“[f]het if the duty which the officid authority imposes upon an officer is a duty to the
public, a fallure to perform it, or an inadequate or erroneous performance, must be a
public, not an individua injury, and must be redressed, if at dl, in some form of public
prosecution. On the other hand, if the duty is a duty to the individud, then a neglect to
perform it, or to perform it properly, is an individud wrong, and may support an
individua action for damages” [White v Beadey, 453 Mich 308, 316; 552 Nw2d 1
(1996), quoting 2 Cooley, Torts (4™ ed), § 300, pp 385-386.]

The rule that a public officid is regarded as owing his or her duty to the public in generd and not to a
specific individua applies “unless a specid relationship exigts between the officid and the individua such
that performance by the officid would affect the individua in a manner different in kind from the way
performance would affect the public.” Koenig v South Haven, 221 Mich App 711, 730; 562 Nw2d
509 (1997); Harrison v Director of Dep't of Corrections, 194 Mich App 446, 456-460; 487 NW2d
799 (1992). As to the establishment of a specid relationship between a victim and a governmenta

agency, some contact between the two and judtifiable reliance by the victim on the promises or actions
of the agency isrequired. Id. at 459. In the instant case, both parties agree that defendant is a public
offica for purposes of this lawsuit. Agan, assuming aguendo that he had some duty to protect the
public from Spuhler's vicious misconduct, defendant owed that duty to the public a large
Notwithstanding the questionable logic and public policy implications involved in holding a universty

dean respongible for an assault committed by a university student on a non-student visitor, the scope of
that hypotheticd duty bars plantiff's recovery here.  Smply put, plantiff cannot recover even if
defendant breached his duty, because defendant would have owed the duty to the generd public. Thus,
summary disposition was gppropriate on the basis of the public-duty doctrine.

In his response brief, plaintiff argues that we should not address this argument because “the trid
court did not make any ruling whatsoever regarding the gpplicability, if any of the public duty doctring’
(Plantiff’ sreply brief, p 4). However, thetrid transcript belies plaintiff’s assertion. In gtating its reasons
for granting defendant’ s motion, the trid court noted:

“Under the Public Duty Doctrine public officia’ s duty isto the public, at large, and not a
sngle person.

Based upon what we have here, and the standards I’ ve recited, it's the Court’s opinion
that summary disposition is proper under (C)(7), because of governmentd immunity,
and the fact that there' s no particular duty to be found between Mr. Donnelly and the
Pantiff.” (Trid Transcript, 11/10/97, p 12).

Faintiff amply ignores this argument in his appellate brief, despite the fact that defendant raised it in his
brief in support of his motion for summary digposition and the trid court referenced it when announcing
itsruling. He dso failed to address the substance of the argument in his reply brief, even after defendant
included an extensve andysis of this digpostive issue in his brief on goped. While plaintiff's daim fails
for severd reasons, the public-duty doctrine, by itsdf, disposes of this case. Plantiff’s refusd to
address such an obvious weakness evinces atroubling lack of candor with this Court.
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The trid court dso granted summary disposition on the bads of governmental immunity under
MCR 2.116(C)(7), as provided in Michigan's governmenta immunity act, MCL 691.1407(2); MSA
3.996(107)(2). If reasonable minds cannot differ with respect to whether the defendant’s actions
amounted to gross negligence, and defendant is entitled to governmentd immunity, then summary
disposition is appropriate. Vermilya v Dunham, 195 Mich App 79, 83; 489 NW2d 496 (1992).
Even assuming Donndlly had a duty to discipline Spuhler, his governmenta immunity shieds him from
ligbility, unless his conduct is grosdy negligent. Gross negligence requires conduct “so reckless as to
demondirate a substantia lack of concern for whether an injury results” MCL 691.1407(2)(c); MSA
3.996(107)(2)(c). If, asamatter of law, Donnelly’ s conduct was not grosdy negligent, he is entitled to
summary dispodtion.  Although reasonable minds might differ over whether Donndly’s failure to act
condtituted ordinary negligence, the statutory standard is gross negligence. Based on the dleged facts,
reasonable minds could not conclude that Donndly’ s actions were grosdy negligent; therefore, summary
disposition was appropriate under MCR 2.116(C)(7).

v

We conclude that defendant is entitled to codts. In accordance with defendant’s request, we
are avarding him cogts and actua atorney fees incurred in defending againgt plaintiff’'s apped. In light
of the authority cited above, and plaintiff’s failure even to address the public-duty doctrine, we hold that
plantiff's goped is vexatious because it is without any reasonable basis for belief that there was a
meritorious issue to be determined on gpped. MCR 7.216(C)(1)(a). See also Resteiner v Srum,
Rugged & Co, Inc, 223 Mich App 374, 377; 566 NW2d 53 (1997). Pursuant to MCR 7.216(C)(2),
we remand to the trid court for a determination of actua damages.

Affirmed, but remanded for a determination of actud damages. We do not retain jurisdiction.

/9 Richard A. Bandstra
/9 Jod P. Hoekstra
/9 Robert B. Burns

! The case dso stands for the proposition that one can have a duty to protect someone from a third
party when one has a specid relationship with the injured party. Marcelletti, supra. However, plaintiff
acknowledges that he had no relationship with Donndlly.

2 Plaintiff cites severd additiona cases, but we note that in none of them has this Court imposed a duty
on the defendant to protect the plaintiff from injury by a third party. Pantiff amply sates the generd
rule from those cases and ignores its gpplication. See Buczkowski v McKay, 441 Mich 96; 490
NW2d 330 (1992) (retailer not ligble for salling ammunition to intoxicated third-party who used it to
wound the plaintiff), Harrison v Dept of Corrections, 194 Mich App 446; 487 NW2d 799 (1992)
(there was no specid relaionship between defendants and parolee who injured plaintiff), Chivas v



Koehler, 182 Mich App 467, 475; 453 NW2d 264 (1990) (no specia relationship existed between
the prison guards and the escaped inmates who injured plaintiff), and Massey v Department of
Corrections, 182 Mich App 238; 451 NW2d 869 (a public duty is owed to a specific individua only
when performance would affect the individud in a manner different in kind from the way performance
would affect the public).

Hantiff dso cites Hinkelman v Borgess Medical Center, 157 Mich App 314; 403 NwW2d 547
(1987) (a psychiatrist’s duty to control a dangerous patient is premised upon the psychiatrist’s control

over tha patient). In Hinkelman, we recognized that “a psychiatrist owes a duty to use reasonable
care to protect persons endangered by his patient.” Id. a 321. However, that duty and ligbility is
“premised upon the psychiatris’s control over a dangerous patient....” Id. That is, the specid

relaionship between psychiarist and patient “imposes a duty upon psychiatrists to protect readily
identifiable persons from the dangers posed by patients.” Id. at 321-322 (emphasis not in origind).
The differences in the relationships between a psychiatrist and his patient and a student and his dean are
S0 extreme as to not even warrant discusson. See Id. at 322-325. Thereisno such rdationship here,
and we find plaintiff’ s failure to mention these facts or attempt to distinguish this case to be less than fully
candid. Further, we cannot see how plaintiff can be consdered areadily identifiable person. Asseenin
the other cases plaintiff cites, duties to the generd public do not establish the liability he dleges here.



